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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. 268/2016 

U/s 279/304(A) I.P.C. 

  

STATE 

-Vs- 

Manoj Kakati 

                                                    ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma   Ld. Asstt. P.P.  

For the Defence: Mr. A. Masjid   Ld defence advocate 

 

Evidence recorded on: 5.03.18, 15.03.18, 31.03.18, 7.07.18, 27.09.18 

Argument heard on: 19.11.18. 

Judgment delivered on: 19.11.18. 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Pranjal Talukdar on 28.02.16 before I/c Kamarkuchi O.P., alleging 

inter alia that on 6.02.16 at around 10:30 pm, when his brother Milan 

Talukdar was walking towards home from Khudrakulhati, the offending 

vehicle being a motorcycle (bajaj caliber) bearing registration no. AS-01-

H-6462 coming from the same direction, either rashly or negligently 

knocked down Milan from behind at village Sunkani, in front of Jyoti 

Mohan Kalita's house and caused grievous injury to him. The informant 

stated that local public immediately shifted Milan to SMK civil hospital and 
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from there Milan  was transferred to GMC hospital and later on was 

transferred to Dispur Polyclinic. However, on 7.02.16 at around 8:30 am, 

Milan succumbed to his injuries and lost his life. The informant stated that 

due to being busy in his brother's treatment, there was delay in lodging 

ezahar. Hence the case. 

2. That on receipt of the ezahar at O.P, GD entry was made vide Kamarkuchi 

O.P GDE no. 489 dated 27.02.16 and the same was forwarded to Nalbari 

P.S. and later registered as Nalbari P.S case No. 144/16 u/s 279/304(A) 

I.P.C. On the basis of the ‘ejahar’, police started investigation and after 

completion of investigation finding prima facie materials against the 

accused person namely Manoj Kakoti, the police submitted the case in 

Charge-sheet U/s 279/304(A) I.P.C. vide Charge-sheet no. 274/16 dated 

31.07.16. 

3. That on submission of the charge-sheet cognizance was taken  U/s. 

279/304(A) I.P.C. by this court. Now as the accused person was served 

police notice during the stage of investigation, summon was issued to him 

and on his appearance, he was allowed to go on Court-bail to face the 

trial. 

4. That copy was furnished to the accused person and on finding prima facie 

materials of offence – particulars of offence and substance of accusation 

for offence U/S 279/304(A) I.P.C was explained to the accused person and 

he was asked whether he pleaded guilty, to which he pleaded not guilty 

and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 6 nos of 

witnesses and 1 court witness (CW 1). The prosecution side marked and 

exhibited 4 nos of documents. The accused person was examined U/s 313 

Crpc. The defence case is of total denial and they declined to adduce any 

evidence. 
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6. Points for determination:- 

I. Whether the accused person on 6.02.16 at around 

10:30 pm, at village Sunkani (in front of house of Jyoti 

Mohan Kalita) under Nalbari P.S.,  drove his vehicle 

either rashly or negligently on a public way and 

endangered human life and  and thereby committed 

offence punishable u/s 279 I.P.C ? 

II. Whether the accused person on the aforesaid date, 

time and place by driving his vehicle either rashly or 

negligently knocked down Milan Talukdar and caused 

his death not amounting to culpable homicide and 

thereby committed offence punishable U/s 304(A) 

I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the case record. My findings are 

as follows:- 

8. Pw 1 – Nayan Talukdar deposed in his evidence that he knows the 

informant and the accused person and that the occurrence took place 2 

years ago at around 9:30 pm. Pw 1 deposed that he along with his friends 

Jayanta Kalita, Samarjit Talukdar and Milan Talukdar were walking to their 

home from Khudrakulhati sabha and they were walking on the left side of 

the road and in the meantime, a Bajaj Caliber bike driven by the accused 

person knocked down Milan Talukdar from behind. Pw 1 deposed that the 

accused person was drunk at the time of occurrence. Pw 1 deposed that 

Milan was thrown 20 ft off the road and after hitting Milan the accused fell 

off from his bike and later on hearing commotion, village people 

assembled at the road and they called an ambulance and shifted Milan to 
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hospital. Pw 1 deposed that police had seized the bike along with its 

documents. Ext 1 is the seizure list and Ext 1(1) is his signature. 

9. Pw 1 in his cross revealed that at the time of occurrence, PO was partly 

dark and they were walking from the south side of the road to the north. 

Pw 1 revealed that he was walking in front of others and behind him, 

Samarjit and Jayanta were walking. Pw 1 revealed that Milan was walking 

at the last. 

10. Pw 2 – Samarjit Kalita deposed in his evidence that he knows both the 

informant and the accused person and that the occurrence took place on 

6.02.16 at around 10:30 pm and at the time of occurrence, he along with 

Nayan Talukdar, Jayanta Kalita and Milan Talukdar were walking to their 

home from Khudrakulhati village. Pw 2 deposed that at Sunkani road, near 

the gateway of Jyotimohan Kalita, the accused person rammed his bike 

with Milan Talukdar and Milan was thrown several feet away from the spot 

and thereafter he banged his head on a wall. Pw 2 deposed that they 

called 108 ambulance and brought Milan to SMK civil hospital and from 

there Milan was referred to GMC hospital and after 3 days of occurrence, 

Milan succumbed to his injuries. 

11. Pw 2 in his cross revealed that they were walking on the left side of the 

post and near P.O there is a mile stone. Pw 2 revealed that they were 

walking  together and he was walking in the right side and Nayan was 

walking left to him. Pw 2 revealed that Milan was beside Nayan and in the 

extreme left was Jayanta. Pw 2 revealed that he do not remember if 

before police he had not stated that Milan  was thrown 20 ft off the road. 

12. Pw 3 – Jayanta Kalita deposed in his evidence that he knows both the 

informant and the accused person and that 2 years ago, one night at 

around 10:30 pm, he along with Milan, Samarjit Kalita and Nayan were 

returning home from a sabha and they were walking beside the side. Pw 3 

deposed that by his side Milan was walking and Samar and Nayan were 
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walking ahead of them. Pw 3 deposed that as they were walking, a bike 

driven by the accused knocked down Milan from behind and Milan was 

thrown off the road. Pw 3 deposed that they informed Milan's family and 

thereafter shifted Milan to hospital. Pw 3 deposed that 3 days later Milan 

succumbed to his injuries. Pw 3 deposed that police had seized the bike. 

Ext 1 is the seizure list and Ext 1(2) is his signature. 

13. Pw 3 in his cross revealed that at the time of occurrence it was dark 

night. Pw 3 revealed that accused Manjot hit the victim from behind. Pw 3 

revealed that Nayan and Samar were walking in front of them and they 

splitted in group of two and walked back and forth. Pw 3 revealed that 

they were walking towards the north and the bike was coming from the 

south side of the road. Pw 3 revealed that to the west of the road, Milan 

was walking. Pw 3 revealed that he do not remember who out of Samar 

and Nayan were walking on the west side of the road. Pw 3 revealed that 

while walking they heard the sound of the bike behind them. Pw 3 

revealed that Milan was thrown off to the east side of the road. Pw 3 

revealed that there was no post at or around P.O. Pw 3 revealed that the 

accused fell off with his bike and thereafter went near Milan. Pw 3 

revealed that he do not know if accused Manoj was taken to hospital. 

14. Pw 4 – Pranjal Talukdar who is the informant in the instant case 

deposed in his evidence that he knows the accused person and that 2 

years ago, one night at around 9:45 pm,  his brother Milan was hit by a 

bike driven by the accused at Sunkani and he was informed about the 

incident and thereafter he went to PO and found his brother lying injured 

on the road. Pw 4 deposed that his brother Milan was bleeding from his 

mouth and then they called ambulance and shifted Milan to SMK civil 

hospital. Pw 4 deposed that Milan was later shifted to GMC hospital and 

from there to GNRC hospital. Pw 4 stated that as no bed was available at 

GNRC, they shifted Milan to Dispur Polyclinic and admitted him there and 
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3 days later, Milan succumbed to his injuries. Pw 4 deposed that later he 

lodged the ezahar at Kamarkuchi O.P. Ext 2 is the ezahar and Ext 2(1) is 

his signature. 

15. Pw 4 in his cross revealed that at Nalbari SMK hospital, Milan was given 

first aid. Pw 4 revealed that he found Milan's mobile at PO. Pw 4 revealed 

that near PO there is a electricity post. 

16. Pw 5 – Jyotimohan Kalita deposed in his evidence that he knows the 

informant and the accused person and that on January 2016, one night at 

around 10 – 10:30 pm, at a distance of 20-25 ft from his house, he heard 

a sound of collision and as such he came out of his home and went to PO 

and at PO, he saw Milan was made to seat in a plastic chair beside the 

road. Pw 5 deposed that he called out to Milan, but he did not respond. 

Pw 5 deposed that Manoj was standing beside him and Milan started to 

vomit. Pw 5 deposed that he saw Jayanta at PO. Pw 5 deposed that he 

called an ambulance and sent Milan to hospital. Pw 5 deposed that he had 

sent Manoj with Milan to hospital. People present at PO told Pw 5 that the 

bike of accused Manoj had hit Milan. Pw 5 deposed that later he came to 

know that Milan was referred to GMC hospital from SMK civil hospital and 

that 1-2 days later, Milan succumbed to his injuries.  

17. Pw 5 in his cross revealed that he do not remember whether the night 

was dark or party dark. Pw 5 revealed that there is not street light at PO 

and the said road is in a good condition. Pw 5 revealed that the said night 

was cold and foggy. Pw 5 revealed that he do not remember the dress 

worn by accused Manoj Kakoty. Pw 5 revealed that he cannot say whether 

due to foggy condition, one cannot ride a bike in speed. Pw 5 revealed 

that Milan used to live near his son and Milan addressed him as Sir. Pw 5 

revealed that he had cordial relation with Milan. Pw 5 revealed that he did 

not saw any injuries on Manoj. Pw 5 revealed that PO is a busy road and 

during night time also, there is vehicular movement ongoing at PO. Pw 5 
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revealed that when he reached PO, someone was pouring water on 

Milan's head and Milan vomitted after being poured water on his head. Pw 

5 revealed that he do not know if other than the bike of Manoj, any other 

vehicle could have hit Milan. Pw 5 revealed that PO is a broad road. 

18. Pw 6 – Dwarika Mohan Deka is the I.O., and his evidence is of routine 

nature, depicting the various stages of investigation. 

19. CW 1 – Mukutuddin Ahmed deposed in his evidence that he do not 

know either the informant or the accused person and that 2 years ago, 

Samadul Ali from their village had borrowed his bike and on the next day, 

Kamarkuchi police had called him to OP and when he went there, he was 

told that his bike was involved with an accident. Cw 1 deposed that he do 

not know who was riding the bike at the time of accident. Ext 1 is the 

seizure list and Ext 1(4) is his signature.     

20. The fact that death of Milan Talukdar was caused by a bike driven by 

the accused person is not in dispute. The question which needs to be 

answered is whether the accident that caused the death of Milan Talukdar 

occurred due to rash or negligent driving of the bike by the accused.   

21. Turning to our case at hand, it appears that Pw1, Pw2 and Pw3 are the 

eye witnesses of the occurrence, hence they are the key witnesses for the 

prosecution case. According to Pw1 at the relevant time he along with 

Jayanta Kalita, Samarjit Talukdar and deceased  Milan Talukdar were 

walking  to their houses when , a bike driven by the accused knocked 

Milan Talukdar from behind. As a result of the impact of the hit, Milan was 

thrown to a distance of 20 feet from the spot of collision. It is also the 

evidence of Pw1 , that at the time of occurrence the accused was drunk.  

22. In the cross examination of the said witness, the defence did not 

dispute that at the time of the accident the accused was riding the 

offending bike nor did defence  dispute  the presence of Pw1 at the spot 

of accident at the relevant time. Therefore, the evidence of Pw1 becomes 
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very relevant, in determining whether the accused was guilty of any rash 

or negligent driving. 

23. However, as far as rash or negligent driving is concerned, it has to 

discern from the trajectory of the accident. In our case, Pw1 has deposed 

in his evidence in chief  that at  the relevant time the accused was drunk 

but surprisingly defence did not challenge  the said assertion of Pw1 nor 

did defence even gave a suggestion to the said witness that the accused 

did not ride the bike either rashly or negligently. The defence did not 

challenge the said witness in vital aspects of his evidence concerning the 

occurrence of the accident. 

24. Coming to the evidence of Pw2 eye it appears that he also claimed to 

be an eye witness of the occurrence. But as rightly pointed out by the 

defence counsel, the said witness in his statement before police u/s 161 

CrPc had stated that he arrived at the spot of accident after hearing 

commotion. Whereas in his evidence he claims to be walking with the 

deceased at the time of the accident. The contradiction between the 

evidence of Pw2 and his statement before police   shakes the credibility of 

the said witness, hence this court is not inclined to believe his testimony 

that he had witnessed the accident.  

25. Pw3 who is another eye witness of the occurrence deposed in same 

tune and tenor to that of Pw1 and went on to state that at the relevant 

time the bike driven by the accused had hit the deceased from behind. As 

in the cross of Pw1,   the defence did not dispute the presence of the said 

witness at the spot of accident at the relevant time.  Neither did the 

defence put a suggestion to the said witness that the accused was not 

riding his bike either rashly or negligently at the relevant point of time.   

26.  Pw4 who is the informant and Pw5 are not the eye witnesses of the 

occurrence, hence their evidence is of no value either to the prosecution 

or the defence. 
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27. The learned defence counsel in his argument vehemently submitted 

that at the time of the accident it was foggy winter night, hence the 

deceased was not visible to the accused. He also submitted that at the 

time of occurrence the deceased was talking in his mobile phone and 

while talking unfortunately   came in the front of the bike of the accused 

and got hit by the same.However, I do not find force in the said 

submissions made by the defence. This I say so, because not even a 

suggestion in that regard was put to Pw1 or Pw3 whose presence at the 

spot of occurrence at the relevant time is undisputed.   

28. Even if for the sake of argument, we assume that due to foggy winter 

night, the road was not clearly visible.  Such condition, demanded more 

caution and care from the accused while driving. But from the evidence on 

record, it does not appear that the accused rode his bike with caution and 

care and took all steps to avert collision with any obstacle. 

29. It appears from the evidence of Pw1 and Pw3 that the deceased was 

walking on his side of the road and the bike driven by the accused 

knocked him down. Pw1 even stated that at the time of the incident the 

accused was drunk, the same was not challenged by the defence. There is 

also no evidence on record to suggest that the accused took due care to 

avoid any accident. On the other hand from the cross of pw3 it appears 

that after collision with the deceased the accused fell off his bike, which 

implies that the accused was not in full control of  bike his bike. In the 

present case, the accused was riding his bike in a foggy winter night , 

hence it demanded more  care and caution on his part given the fact that 

an obstacle on the road  clearly visible otherwise may not be visible in a 

foggy night but  there is nothing from the side of defence that the 

accused  took reasonable care and drove his bike cautiously to avoid  

collision with any impending hurdle on the road. Again from the evidence 

of the eye witnesses i.e Pw1 and Pw3  it is evident  that the deceased was 
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walking in the left side  of the road  and he was hit from behind by the 

bike of the accused. There is also no evidence to even remotely suggest 

that there was some sudden obstacle on the road as a result of which the 

accused lost control of his bike and collided with the deceased.  Further, 

the evidence of Pw1 and Pw3 also reveals that the deceased was thrown 

off several feet away from the spot of collision and there is also no plea by 

the defence that the accused had applied brakes on his bike to avoid any 

collision with the deceased. Moreover, in his examination u/s 313 CrPc  

the accused admitted causing the accident which led to the death of  the 

victim but there is no explanation from the side of the accused as to under 

what circumstances the accident had occurred. The silence on the part of 

the accused in such a matter wherein he is expected to come out an 

explanation, leads to adverse inference against him.   

30. The totality of the circumstances under which the accident occurred 

resulting in the death of Milon Talukdar clearly indicates that it occurred 

due to rash or negligent driving on the part of the accused. Had the 

accused driven his bike with due care and caution an innocent pedestrian 

would not have lost his life.  

31. Therefore, in view of the above discussions, I am of the considered 

opinion that the prosecution has been successfully proved beyond doubt  

that accused had committed offence u/s 279/304(A) IPC.   
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                                  ORDER 

 

Hence, considering the above discussion the accused Manoj Kakoti is 

found  guilty for offence u/s 279/304(A) I.P.C and is accordingly  

convicted. 

Heard the accused on the point of sentence. He submitted that he has 

newly joined in a service and therefore be dealt with leniency. Considering 

that the innocent person had lost his life due to  rash or driving of  the 

accused person, I do not find it fit to extend the benefit of Probation of 

Offenders Act to the accused person. 

Therefore the accused sentence to imprisonment of  3 months for the 

offence u/s 279 IPC and imprisonment of 7 months for offence u/s 304(A) 

IPC. Both the sentences are to run concurrently. 

 

The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

Pronounced by me on this open Court, this day the 19th day of November, 

2018 under my hand and seal of this Court. 

Furnish a free copy of the judgment to the accused. 

 

Typed by me and corrected by me:- 
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Zubee Chaliha, J.M.F.C, Nalbari.
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. 268/2016 

U/s 279/304(A) I.P.C. 

 STATE 

-Vs- 

Manoj Kakati 

                                                    ..... Accused 

 

ANNEXURE 

1.  PROSECUTION WITNESSES: 
 

P.W.1: Nayan Talukdar, 

P.W.2: Samarjit Kalita, 

P.W.3: Jayanta Kalita, 

P.W.4: Pranjal Talukdar (informant), 

P.W.5: Jyotimohan Kalita, 

P.W.6: Dwarika Mohan Deka (I.O), 

 

2.  DEFENCE WITNESSES: 

 NIL. 

3. COURT WITNESS: 

 CW 1: Mukutuddin Ahmed 

 

4. EXHIBITS (BY PROSECUTION SIDE): 

 Ext 1: Seizure list, 

 Ext 1(1): Signature of seizure witness Nayan Jyoti Talukdar, 
 Ext 1(2): Signature of seizure witness Jayanta  Kalita, 

 Ext 1(3): Signature of I.O., 
 Ext 1(4): Signature of seizure witness Mukutuddin Ahmed, 

 Ext 2: Ezahar, 
 Ext 2(1): Signature of the informant, 

 Ext 3: Sketch map, 

 Ext 3(1): Signature of I.O., 
 Ext 4: Charge sheet no. 274/16, 

 Ext 4(1): Signature of I.O.,  
 

5.  EXHIBITS (BY DEFENCE SIDE): 

 NIL. 

 

  Typed by me and corrected by me:- 
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  Zubee Chaliha, J.M.F.C, Nalbari  
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Accused is present.  

Judgment is ready and prepared in separate sheets and tagged with the 

record. Judgment is then pronounced in open court. 

Considering the evidence on record, the accused Manoj Kakoti is found  

guilty for offence u/s 279/304(A) I.P.C and is accordingly  convicted. 

Heard the accused on the point of sentence. He submitted that he has 

newly joined in a service and therefore be dealt with leniency. Considering 

that the innocent person had lost his life due to  rash or driving of  the 

accused person, I do not find it fit to extend the benefit of Probation of 

Offenders Act to the accused person. 

Therefore the accused sentence to imprisonment of  3 months for the 

offence u/s 279 IPC and imprisonment of 7 months for offence u/s 304(A) 

IPC. Both the sentences are to run concurrently. 

Let a free copy of the judgment be furnished to the accused. 
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